
on7garter )gr arafea,
Office ofthe Commissioner (Appeal),

#4ju s4lg], srfe 3g#at4,gals1z
Central GST, Appeal Commissionerate, Ahmedabad
sf]gut a4a, zluaiamf, ea1rar$]guarsra4coo&4.

cGsT Bhavan, Revenue Marg, Ambawadi, Ahniedabad 380015
-~ 07926305065 - ~8Q-5cR-Jo7926305136

DIN:20230964SWOOOOOOBFF3

ft #he. J; -G?r
~~: File No : GAPPL/COM/STP/1343/2023 J-6 2

1T

~~~Order-In-Appeal No. AHM-EXCUS-001-APP-'l03/2023-24
~Date : 28-08-2023 "G'flfr ~ cBl" ~ Date of Issue 04.09.2023

8rga (sr4ta) err ufRa
Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

Arising out of 010 No. 74/WsO3/AC/CSM/2022-23 ~: 30.12.2022 passed by Assistant
Commissioner, CGST, Division-Ill, Ahmedabad South

;;5l4le>lcbcif cBT ~ ~ LJcTT Name & Address

Appellant

M/s. Niyajmohammed Nurmohammad Shekh,
2163/2, Tangarwad,
Opp. Pagathia Makiapir Masjid,
Jamalpur, Ahmedabad-380001.

at{ af@a za 37fa arr?rsriits rjra aar ? w as gr 3rr?gt,fa zqnfejfa Re
sag mg gr r@ant at 3la zar gnlru am vgdaar ? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision appiication, as the
one may be against such order, to the appropriate authority in the following way :

,

Qa or mnr gr@terr sn2ha

Revision application to Government of India:

() 4ta salad zyca 3rfenfu, 1994 cBl" l:TRf 3ra f sag Tg Tai a j qaiar err "cf5l"
'34-1:ITT'f cf> ~~ 4X'"jcb cB" 3WIB grRterur 3nrdaa sefhr wfra, ma r, f@a ½?!ie>lll, m
f@mt, at#t ifGr, 6fa tu a, ir rf, ={ fact : 110001 "cf5l" cBl"~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Reven·ue, 4th Floor, Jeevan De·ep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: · · ·

(ii) <J.ft 1=ffe>l" #t al~ a ura }at gt~al ark a fas4tusrn& zu rI Iara "llT
fcITTfr •f=t0-sP11x 'ff ~ ~~ # 1=ffe>l" ~ \Jim ~ T-frf if, <:rr fcnm 'f!0-sii11~ <:rr ~ # ~ cr5' fch-m
cbl-<{sll~ if "llT fcnm •f=t0 -SPIIX i(13r 1=ffe>l" ct)-~ cf> cITTR ~ 'ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a wareh -a.«€;(1(i) li:J-.,
another factory or from one warehouse to another during the course of processing of th ~(J~ds!-·t:.~,.~;~,'
warehouse or in storage whether in a factory or in a warehouse. -::/'- (fr~=;~ '\:~'.\
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(cB) . ~ cB" G!TITT fcITT:fr ~ m ..~ if PJ;qffaa ~ ~ m ~ cf> ·Fc!Pi½f0 1 if BLJli1~1 ~ ~
.. i~'fZ-M~" ~~ '3_~1C\'i ~ cfi ~ cB" ~-- if \Jll" qm:r cfi G!TITT fcITT:fr ~ m~·if PJ;qffaa % Ixx°'%p

· (A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. ·

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTcFf \j~ICi1 cBl" '3~1Ci1 ~ c!?" :fR!R cfi ~ \JJT ~ a#fee r al {2 sit ha srar
sit gr arr vi fu # gala arzga, srft a gr ufa at a u at ar if fcrrrr
rfefrm (i.2) 1998 tITTT 109 IDXf~~ <TT[ "ITT!

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
pmducts under the provisi6i7s of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ~~ 0

(1) b€tu rta yen (3r8) Rarat, 2001 cB" ~ 9 cB" 3Wm Fc!Plf4~ m~~-8 if
at ufRji , )fa an#ruf ares hfa fetamt a faqasr?gr vi 3rfl
~ cBl" zj-zj mwrr cfi Tr fer 3rd fut urr alfeg Ir er arr qr gr sfhf
cB" 3Wm tJRT 35-~ if Rmfur tm" cB" :fIBR a rqa rr €tar-- areal #t ,f ft±if
a1Reg t

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RFcli.r11 ~ cB" W$2T Ggi iaa va «lg qt as a slit q1 2oo/-1:!5Nf
~ c#J- \rll~ 3ITT"@ x-i&PrJ~cfil-1 ~~~~'ITT 'ciT 1000/- c#l" 'Cl5Nf~ cBl" ~ I 0
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1, 000/- where the amount involved is more
than Rupees One Lac,

tar gr«ca, ta a ye ya tar a sr4)tu mnf@raw # 4f 3r@ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) b4hrgr4a zy 3rfenfua, 1944 c#l" tITTT 35-"i\Tf/35-~ cfi 3W@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to:-

(cp) 0crafc;iftla LJRvtk 2 (1) cB" if~~ "cfimat 3rat, rl #ma4r gr«e,
at saraa zrca vi ar3r4)ala nrznf@au(Rrec) ufgaa 23tu 4)feat, rerala
if 2ndJ:Jm1, isl§J..llffi 'J..fcFf '01flxcll 'iTRt.!'<.'-"il·llx, 01~F9~l<S!l~-380004

(a) To the west regional bench of Customs, Excise & Seivice T~Appellate Tribunal (CESTAT) at
2" Floor,Bahumali Bhawan, Asarwa, Girdhar Naga,Ahmed@pad- : 380004. in case of appeals
other than as mentioned m par9.-2(1) (a) above. /-ilg"·,. _· .--;.,.;,.\., -~_~t'
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The appeal to the Appellate Tribunai: shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 oJ;, Central Excise(,4.ppeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upt9 :5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bankdrafi in
favour of Asstt. Registar of a branch of any nominate public sector bank ofthe place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrf ga 3resta{ a or?sii arrag @ha & at r@ls p oiler a frg #ha at T@A"
sqja er a fas un aRey ze reg cf) stgy ft fa far udl arf aa a fag
zrenferfR 34)l; mrznf@raur at va 3r#la zu ab{tq war at ya 3m4ea fhu Gar p
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

rare«a rear@fru «97o zrerrisf@er $t 3rqP-1 siafa feiffR fag r4er sa
3-!Tci0f TT corr?gr zrenReff Rofa qf@ratsr?gr re)a at va fu 6.6.so tJi-r
qigrara glca feae anz afegy .

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gr st iife m7ii at [jqur aa ar fuii al 3th ft ear ;:$i 1affa f0au utar & it
#imr zrc, €a sara yea vi hara sr@tar nraf@aw (a1affafe) R./.J1i', 1982 # RfITT:r
t1

. Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1u #hr grc, #tu 5qua zye vi aura 34)a nrznf@raw(free),#
4fsrficata i aaqi4Demand) Pi is(Penalty) cBT 1o% qa era 'cb"FlT
,3fRcff[[ % I~, ~ i:icf un=rr 10~~% !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

as4la sna yeasit@arasz ks oiafa, sf@ast "afaratit'Duty Demanded)
a. (Section)~ 1up?aeafufRauf,
gu farra@z2fee a6l fr,
av hr@z 2Reefithfahaa2aft.

> uqasarriRacrl a use qawar a#lgear3, sr@ta' afareatkfg q#grsaRea mar
""~-

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. .

~-~-a.;- !ITTf 3r#laIra=u ?swar sr ge rrar zyeara <as Raif@a tGT l=lPT Rbi.:: ~~~ 10%
grarru oft srsibaaaus Ralf@a el aa zvsk 1oyru alenaR?1

In view of above, an appeal against this order shall lie before the Tribunal on~r?rPt?t
10% of the duty demanded where duty or duty and penalty are 111 dispute, or ~1-?_~~~~!!}]Y.1;w.. l;Je
penalty alone 1s 1n dispute.' -:!ffG"' '"ij".-,~\. ',~
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F.No. GAPPL/COM/STP/1343/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Niyajmohammad Nurmohammad Shelch,

2163/2, Tangarwad, Opp. Pagathia Makiapir Masjid, Jamalpur, Ahmedabad - 380001

(hereinafter referred to as "the appellant") against Order-in-Original No.

74/WS03/AC/CMS/2022-23 dated 30.12.2022 (hereinafter referred to as "the impugned

order") passed by the Assistant Commissioner, Central GT, Division III, Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

DMIPS9143H. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income ofRs. 13,90,497/- during the FY 2014-15, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of 0
providing taxable services but had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/15-467/Div

I/NIYAJMOHMMAD NURMOHMMAD SHEKH/2020-21 dated 22.12.2020 demanding

Service Tax amounting to Rs. 1,71,865/- for the period FY 2014-15, under proviso to Sub

Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of

interest under Section 75 of the Finance Act, 1994; and imposition of penalties under Section

77(1) and Section 78 of the Finance Ac, 1994. O

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,71,865/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further

(i) Penalty of Rs. 1,71,865/- was imposed on the appellant under Section 78 ofthe Finance

Act, 1994; (ii) Penalty.of Rs. 10,000/- was imposed on the appellant under Section 77(1) of

the Finance Act, 1994; (iii) Penalty ofRs. 5,000/- was imposed on the appellant under Section

77(2) of the Finance Act, 1994; (ii) Penalty of Rs. 20,000/- was imposed on the appellant

under Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994.
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

0 The appellant is engaged in providing Labour Work (Majuri Kam) related to painting

of buildings, houses, etc. The appellant also carried out small time paining job work

(Labour work) for various industries.

• The impugned order passed by the adjudicating authority in gross violation of the

principles of natural justice, the adjudicating authority has passed the impugned order

ex-parte without giving further opportunity to make the submissions to the appellant.

On given dates of personal hearing the appellant was not in a position to appear before

the adjudicating authority due to medical reasons. The appellant was also not in a

position to send the adjournment application as at the relevant time the appellant was

admitted in hospital.

e As per Notification no. 33/2012-ST, the Central Government exempts taxable services

of aggregate value not exceeding Ten Lakh Rupees in any financial year from the

whole of the service tax leviable thereon under Section 66B of the Finance Act, 1994.

Therefore, the appellant is exempted from the payment of Service Tax in the F.Y.

2014-15 up to Rs. 10,00,000/-. The adjudicating authority failed to consider the

exemption available to the appellant and calculated the Service Tax on the entire

income of Rs. 13,90,497/-. If the adjudicating authority had gave the benefit of

Notification no. 33/2012-ST, then the Service Tax would only be calculated on Rs.

3,90,497/-@ 12.36% = Rs. 44,557/-.

The Show cause notice nowhere provided details of the service on which service tax

was not discharged by the appellant. Furthermore it is a settled legal position that data

of form 26AS cannot be used for determining service Tax Liability unless there is

there is any evidence shown that it was due to a taxable service. The law tin this

regard has been settled by the Hon'ble Tribunal in case of Kush Construction reported

at 2019 (34) GSTL 606 (Tri-All). Similar view has also been taken in the case of Luit

Developers Private Limited Vs Commissioner of COST & Central Excise reported at

022 (3) TMI 50-CESTAT KOKATA.

o The Show Cause Notice has been issued on 22.12.2020 which is beyond 5 years from

the relevant date.
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!ii The appellant submits that penalty under section 78 ofthe Finance Act, 1994 cannot

be imposed in the facts of the present case. In the instant case, there is no short levy or

short payment or on-levyor non-payment of any service tax. The order for payment of

interest under Section 75 of the Act is also bad and illegal.

4. Personal hearing in the case was held on 25.08.2023. Shri Mohmad Soeb Mahman

Usman Khatri, Advocate, appeared on behalf of the appellant for personal hearing and

reiterated submission made in appeal memorandum. He submitted that the appellant provided

labour work for coluring of commercial building with materials and incurred other expenses

too. Copy of ITR with balance sheet for three years is enclosed. He submitted the demand for

first half of Financial Year 2014-15 is beyond extended period of five years. Therefore, the

payments received from 01.04.2014 to 30.09.2014 as mentioned in Form 26AS get time

barred, even after invoking extended period. He submitted that the appellant is eligible for

threshold exemption since the income in the previous year was less than Rs. 10 lakhs. 0
Therefore, he requested to set aside the impugned order.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period

FY 2014-15.

6. I find that in the SCN in question, the demand has been raised for the period FY 2014

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of 0
Services under Sales /- Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason. or justification is forthcoming from the SCN for raising
. '

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns. 2s
1
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3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently; Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which ·were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

Q the Income Tax department, without even specifying the category of .service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7. I find that the main contentions of the appellant are that (i) the demand for the period

from April-2014 to September-2014 is time barred, even after invoking extended period; (ii)

the appellant are eligible for threshold exemption as per the Notification No. 33/2012-ST

dated 20.06.2012, which was not granted by the adjudicating authority. It is also observed

that the adjudicating authority has confirmed the demand of service tax vide impugned order

passed ex-parte.

I find that the appellant have contended that the demand for the period April, 2014 to8.
September, 2014 is barred by limitation. In this regard, I find that the due date for· filing the

ST-3 Returns for the period April, 2014 to September, 2014 was 14 November, 2014 (as

.extended vide Order No. 02/2014-ST dated 24.10.2014). Therefore, considering the last date

on which such return was to be filed, I find that the demand for the period April, 2014 to

September, 2014 is time barred as the notice was issued on 22.12.2020, beyond the prescribed

period of limitation of five years. I, therefore, agree with the contention of the appellant that,

the demand is time barred in terms of the provisions of Section 73 of the Finance Act, 1994.

Therefore, the demand on this count is also not sustainable for the period from April, 2014 to

September, 2014, as the same is barred by limitation. In ·this regard, I also find that the

adjudicating authority has not taken into consideration the issue of limitation and confirmed

the demand in toto.

0

7
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9. As regard, the contention of the appellant that the impugned order was issued without

giving sufficient opportunity of personal hearing, it is observed that the adjudicating authority

has scheduled personal hearing on three different dates i.e. 19.12.2022, 23.12.2022 and

30.12.2022. The appellant contended that they have not attended the personal hearing due to

medical reasons and also submitted that the appellant was also not in a position to send the .

adjournment application as at the relevant time the appellant was admitted in hospital.

the reason in writing. Not more than three such adjournments can be granted. Since such

adjournments are limited to three, the hearing would be required to be fixed on each such

occasion and on every occasion when time is sought and sufficient cause is made out, the case

would be adjourned to another date. It is further observed that by notice for personal hearing O ·
on three dates and absence of the appellant on those dates appears to have been considered as

grant of three adjournments by the adjudicating authority. In this regard, I find 'that the

Section 33A(2) of the Central Excise Act, 1944 provides for grant of not more than 3
adjournments, which would envisage four dates of personal hearing and not three dates. The

similar view has been taken by the Hon'ble High Court of Gujarat in the case of Regent

Overseas Private Limited and others Vs. Union of India and others reported in 2017 (3) TMI

557 - Gujarat High Court.

9.1 In this regard, I find that as per Section 33A(2) of the Central Excise Act, 1944, as

made applicable to Service Tax vide Section 83 of the Finance Act, 1994, when a personal

hearing is fixed, it is open to a party to seek time by showing sufficient cause and in such

case, the adjudicating authority may grant time and adjourn the personal hearing by recording. . .

9 .2 In view of the above, I find that the adjudicating authority was required to give

adequate and ample opportunity to the appellant for personal hearing and it is 0nly thereafter,

the impugned order was required. to be passed. Thus, it is held that the impugned order passed 0
by the adjudicating authority is clearly in breach of the principles of natural justice and is not

legal and correct.

10. As regards, whether benefit of threshold limit of exemption as per the Notification No.

33/2012-ST dated 20.06.2012 admissible to the appellant or not, I find that the total value of
. .

service provided during the Financial Year 2013-14 was Rs. 4,64,530/- as per Profit & Loss

Account provided by the appellant, which is relevant for the exemption under Notification

No. No. 33/2012-ST dated 20.06.2012 for the FY 2014-15. As the total taxable value of the

appellant in the preceding financial year i.e. FY 2013-14 was Rs. 4,64,530/- i.e. below Rs.

10,00,000/-, as evident from the Profit & Loss Account for the FY 2013-14 submitted by the

appellant, they are eligible for the benefit xemption up to Rs. 10,00,000/- as per
, U+ ;

(4? ».
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Notification No. 33/2012-ST dated 20.06.2012 in the FY 2014-15, which was not extended to

the appellant in the impugned order.

11. In view of the above discussion, I order for modification of the impugned order passed

by the adjudicating authority, by considering the fact that the demand for period April, 2014

to September, 2014 is barred by limitation. I order for upholding the remaining demand of

service tax along with interest in respect of income received by the appellant during the period .

from October-2014 to March-2015 and I also hold that the appellant is eligible for benefit of

threshold limit of exemption as per Notification No. 33/2012-ST dated 20.06.2012. Penalty

under Section 78 of the Finance Act, 1994 is also required to be quantified in accordance with

demand confirmed under Section 73(1) of the Finance Act, 1994. I also upheld the rest of the

impugned order imposing penalty, however, looking to the circumstances and quantum of the

( demand, I ordered for reducing the penalty to Rs. 2,000/- under Section 77(1)(a) of the

Finance Act, 1994; Rs. 2,000/- Section 77(1)(c) of the Finance Act, 1994; and Rs. 2,000/

under Section 70 of the Finance Act, 1994.

12. In view of above, I remand the case back to the adjudicating authority to re-quantify

the demand and pass@ the order by following the principles of natural justice.

13. ft maaftaaf Rt n&fl #t Rqztt 5qt a@afar star&l

The appeal filed by the appellant stands disposed of in above terms.

O
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~dent(Appeals),
CGST, Ahmedagbad
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To,

Mis. Niyajmohammad Nurmohammad Shekh,

2163/2, Tangarwad,

Opp. Pagathia Makiapir Masjid,

Jamalpur, Ahmedabad - 380001
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2) The Commissioner, CGST, Ahmedabad South

3) The Assistant Commissioner, CGST, Division I, A.hmedabad South
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